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The Criminal Justice System and the LGBTQ
Community: An Anti-Queer Regime
Steven Peck

Abstract
The LGBTQ community in the US, while experiencing great
strides in social equality, continues to suffer disproportionately in
the criminal justice system. Historical precedents of criminalizing
the LGBTQ community are rife within the criminal justice system;
the establishment of anti-sodomy laws, belief of inherent
criminality, and a heteronormative perspective have all fostered a
greater anti-queer regime. The criminalization and incarceration
of the LGBTQ community remain steadfastly in place, with little
to no reprieve. Establishing a new narrative in the criminalization
and imprisonment of the LGBTQ community may assist in efforts
to achieve real change within the criminal justice system. Moving
towards a new analysis rooted in the queer experience may also
be useful in dismantling the criminal justice system that continues
to criminalize and incarcerate the LGBTQ community.
Keywords: LGBTQ community, criminal justice system, carceral
state, queer criminology
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Introduction
After decades of trials and tribulations, the lesbian, gay,
bisexual, transgender, and queer (LGBTQ) community in the
United States has been able to gain significant legal and social
recognition. LGBTQ people are no longer explicitly targeted in
the ways they once were. However, the legacies of their
criminalization have left an indelible stain on the criminal justice
system. Despite the gains of activists and reformers, there are
severe deficiencies in how the criminal justice system interacts
with the LGBTQ community today. Most recently, in 2019,
LGBTQ prisoners in San Bernardino County were sequestered
away from the rest of the jail population, abused verbally and
physically, and received notably less educational and work
resources (Gilna, 2019). This is only a glimpse into the litany of
institutional and socialized oppression that LGBTQ individuals
face in prison and the rest of the criminal justice system. Incidents
like that of San Bernardino are not anomalous or unheard of in the
US. The practice of policing behavior and corralling and
containing LGBTQ individuals is the most frequent policy taken
by prison authorities. The criminalization, punishment, and
incarceration of LGBTQ individuals in the US have been a long
historical development that continues even to this day. While it is
no longer illegal “to be” LGBTQ, there remain significant
vestiges—and new manifestations—of the criminalization and
incarceration of LGBTQ individuals by the criminal justice
system in the US.
This paper will attempt to document the historical
processes that have criminalized and imprisoned those in the
LGBTQ community and uncover what makes prison so hostile to
LGBTQ bodies. Criminalization and incarceration have become
greatly defined in the US by the targeting of racial and ethnic
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minorities. For the LGBTQ community, criminal status has been
developed quite distinctly using perceived moral deviance and
immorality. Discussion of the criminal justice system within the
context of LGBTQ issues has certainly increased as a result of
wider societal acceptance and understanding but has not
materialized into any sufficient or tangible change for LGBTQ
prisoners. The variance in sexuality and gender identity makes it
critical that all experiences are documented and analyzed—a
discrepancy that only seems to become more and more visible in
recent years. While more research has been put into the
background of LGBTQ criminality and its causes today, there is a
definite absence in the advancement of LGBTQ rights within the
prison. Connecting the issues of today with the experiences of the
past can provide more insight into the matter.
Literature on the history of the criminalization of the
LGBTQ community in the US tends to lean towards experiences
in the 20th century. Stewart-Winter (2015) sticks to more recent
developments in LGBTQ criminalization and incarceration, while
Kunzel (2010), Mogul et al. (2011), and Meyer & Sikk (2016)
provide some of the more extensive and exhaustive investigations
into the history and creation of a hostile criminal and penal
environment for the LGBTQ community. Learning about more
recent events is needed, but it is critical to have a thorough and
established history to understand the emergence of LGBTQ
criminality.
When it comes to observations of the treatment and
condition of LGBTQ individuals in prison, there seem to be some
disparities between cisgender (cis) and transgender (trans)
prisoners. Smith & Yarussi (2015) and Jones (2017) apply a broad
analysis of LGBTQ prisoners, whereas Vitulli (2020), Roseberg
& Oswin (2015), and Smith (2012) pay close attention to the
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condition and treatment of transgender bodies in the prison and
the forms in which they are abused and mistreated. Keeping in
mind the experiences of identities is necessary when attempting to
uncover the unique issues LGBTQ prisoners face. In any case, an
analysis of the treatment of gay men and trans women in prison
must go hand in hand.
Despite the work accomplished outside the prison, the
incarceration of LGBTQ individuals—particularly trans women
of color—is dangerously unabated. Hereth & Bouris (2020),
Robinson (2020), and Woods (2017) all describe the continuous
mistreatment of LGBTQ individuals and how the many supposed
reforms pushed into the mainstream have failed to trickle down to
prisons and their LGBTQ prisoners. Hereth & Bouris (2020),
unlike others, seek a radical reevaluation of the prison system
based on the experiences of LGBTQ youth, who are
disproportionately represented in the prison population.
Introducing new perspectives and considering critical responses
to the problems LGBTQ prisoners face is essential; questioning
the narrative of LGBTQ criminalization today is desperately
needed in the study of the LGBTQ community and the prison.
Setting the Narrative for Criminalization
To understand the history of the LGBTQ community, one
must acknowledge that the construction of the ‘LGBTQ’ identity
has been one of several centuries—contextualizing how it was
viewed must be recognized. The use of distinguishing identifiers
for both sexuality and gender were not heavily used initially in the
US (Meyer & Sikk, 2016), which is why when looking at the ways
homosexuality was criminalized in the past, transgender and
gender-variant individuals were not yet recognized.
Homosexuality was an encompassing term for sexuality and
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gender, so it is important to distinguish the breadth of its usage
and meaning.
To begin, the criminalization and incarceration of the
LGBTQ community in the US was not a sudden development or
exclusively a product of longstanding persecution. Instead, it has
been a series of successive and overlapping developments, often
intersecting with class, race, and nationality. In early colonial
America, issues surrounding sexuality and gender had become
more than an issue of religion. The discovery of indigenous
expressions of sexuality and gender perplexed both missionaries
and colonists alike, which encouraged its extensive persecution
and policing (Mogul et al., 2011). Not only did this devastate the
organization of indigenous communities, but it also planted the
seed for a new Western conception of ‘deviant’ sexuality and
gender forms. This is not to say that homosexuality was not seen
as aberrant in Europe at the time; rather, the basis for
criminalization was a multi-pronged effort in establishing a
sexually pure world in conjunction with a non-indigenous one in
the US.
With the advent of the prison institution in the US during
the 19th century, there was confusion about the perceived increase
in sexual deviation. Before the later gay panic of the 1960s, there
was an uproar about the notable presence of homosexuality in the
prison. Prison architects found themselves unable to explain how
their "…new philosophy and architecture of incarceration that
they endowed with so many redemptive virtues seemed to be
uniquely adapted to, and even encouraging of, vice" (Kunzel,
2008). Penologists—in a sort of criminogenic sense—started to
believe that homosexuality was born of its criminal proclivities,
not of blasphemy. No longer were differences in sexuality and
gender viewed purely as moral violations. Now, homosexuality
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was conflated with criminality and inherent delinquency. These
developments would go on to shape the treatment of LGBTQ
individuals in prison and later, create a greater cultural disdain for
the LGBTQ community.
The late 19th century was a period of great legal
ramifications for the treatment of the soon-to-be LGBTQ
community, possibly the most foundational in deliberate
criminalization and incarceration of the LGBTQ community in the
US. As prison reformers grappled with the presence of
homosexuality, there was a surfacing of extensive “…institutional
efforts were undertaken during this period to bifurcate identity
into ‘black’ or ‘white,’ ‘heterosexual’ or ‘homosexual,’ and thus
to simplify socially constructed boundaries of race and sexual
orientation” (Somerville, 2000). The convergence of racial and
sexual hierarchies both had great ramifications on the recognition
and treatment of gay and black prisoners. Now in the prison,
sexuality, and race were policed. As Somerville later explains,
Plessy v. Ferguson (1896) was the most instrumental legal event
that precipitated a growing classification of sexuality and gender.
Cultural perceptions of deviant and criminal sexuality and gender
were legitimized into a simultaneous codification of race and
sexuality into binary systems that required enforcement. It was a
formative event for race and sexuality identity formation in the
US. McWhorter (2009) corroborates Somerville’s claim, finding
that:
Sexuality was crucial to the establishment of national
identity and the progress of the nation-state… sexuality as
a set of administrative mechanisms and concerns was
thoroughly interpenetrated with racial discourses and
practices in the United States. Race and sexuality had both
become conceptually and practically inseparable. (p. 202)
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The connection between race and sexuality should not be ignored;
the basis for inherent criminality was contingent on the
classification of individuals centered on identity, which in this
case, were racial and sexual ones. Going back to its colonial form,
the fixation on creating deviant sexuality was needed for nationbuilding in the US; without distinguishing the “other,” there was
little to unify over. After the genesis of the so-called homosexual,
the state, acting through the criminal justice system, demanded a
mechanism to ensure the purity of the nation. Ultimately, moral
fears were weaponized against those who violated sexual and
gender norms for the sake of nation-building.
At the same time old sodomy laws, which had been
present since English rule, would soon be used in new and twisted
ways. Their use as regulatory tools for moral purposes was fully
utilized against the LGBTQ community in the early 20th century.
Prosecutions based on sodomy laws increased dramatically, as
“…sodomy laws sought to protect ‘public morals and decency’;
sodomy was listed along with bigamy, adultery, the creation, and
dissemination of obscene literature, incest, and public indecency”
(Weinmeyer, 2014). While sodomy laws were historically used in
the 19th century, this new era ushered in the most extensive form
of punitive measures taken against the LGBTQ community.
Sodomy was treated as an action; homosexuality, however, was
treated as a status. With sodomy laws being widely available,
“…the decency-promoting state could not ignore homosexuality,
it [needed to] distinguish among different levels of abomination…
there was both explicit articulation of what constituted the crime
against nature, and open-ended authorization for police to target
related activities” (Eskridge, 2008). The convergence of sodomy
and homosexuality set forth the formation of a new moral
enforcement regime. It was arguably the greatest escalation in
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criminalization (and by extension incarceration) of the nascent
LGBTQ community at the time. With the state being obliged to
criminalize any suspected homosexual conduct, many were
churned violently through the criminal justice system.
As legal precedent for the prosecution of homosexuality
grew, influential swaths of society in the US began to consider the
issue of sexual deviancy and its related ills. This resulted in the
collective efforts of the “…scientific, medical, legal, religious,
and political institutions [to demarcate] the categories of sexual
‘deviance’ while simultaneously creating the range of behaviors
attributed to normative sexualities” (Meyer & Sikk, 2016). The
supposed criminal nature of homosexuality was becoming
seriously and empirically pathologized. Homosexuality was no
longer just a representation of sin or savagery—it was a security
threat that needed to be dissected, controlled, and remedied.
Owing to its newfound attention in American society, the
issue of homosexuality had seeped into immigration law.
Prosecutions that were based on homosexual suspicions were
becoming more widespread and utilized, as they became “…the
most commonly used exclusionary provision in immigration law
overall… the state wielded this charge against aliens it considered
perverse because it confirms that the state had no special legal tool
for vetting aliens ‘afflicted with homosexuality’” (Canaday,
2009). The tainted image of homosexuality offered the state new
qualities to oversee and manage. Immigrants only represented the
external threat of sexual and gender deviance. However, these
fears about national purity would soon be redirected inwards.
By the middle to the late 20th century, the practice of
filtering homosexuality through the criminal justice system would
be brought to even greater heights. Rising insecurity over the
invisible threat of homosexuality would go on to explode into the
THEMIS

https://scholarworks.sjsu.edu/themis/vol10/iss1/5
DOI: 10.31979/THEMIS.2022.1005

8

Peck: The Criminal Justice System and the LGBTQ Community

111
cultural realm, launching a period of hysteria, entrapment, and
virulent policing of the LGBTQ community (Dennis, 2014). The
mobilization of public forces against gay establishments and the
widespread publication of anti-gay materials made existence as an
LGBTQ person grueling on social and legal terms. Notions of
being gay or frequenting a gay establishment were seen as
enabling or embodying unabashed criminal vagrancy. In line with
similar thoughts about urban renewal and crime in the 1960s and
70s, “…Americans perceived the issue of gay visibility as part and
parcel of a breakdown of law and order” (Stewart-Winter, 2015).
The vein of homosexual criminality seeped through the social
consciousness once again, but this time as an existential threat to
all in American society. The later LGBTQ rights movement would
go on to push for an end to raids on gay establishments and
communities, but the levels of criminalization and incarceration
did not simply fall off. Behind the closed doors of the prison and
the broader criminal justice system, the LGBTQ community
continues to be criminalized and more importantly, villainized.
Confining the LGBTQ Community in the Criminal Justice
System
The criminal justice system, though it has become more
aware of the needs and issues of the LGBTQ community, persists
as the most substantial collection of institutions that continue to
harm the LGBTQ community—all in relative obscurity. Whether
one considers the demoralizing imposition of masculine
archetypes or the violent organization of transgender and gendernonconforming bodies, the prison in particular harbors some of
the worst the criminal justice system has to offer. It is worth noting
that the study of LGBTQ prisoners and their conditions tends to
focus more on male prisons; more literature on the experiences of
LGBTQ prisoners in female prisons is something that must be
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developed in the future. This section will focus primarily on the
conditions that LGBTQ prisoners face in prison and the criminal
justice system and how it impacts their criminalization and
incarceration.
One of the most defining actions the prison has taken
against LGBTQ prisoners is the practice of segregation. For
example, the practice of segregating LGBTQ individuals in the
Los Angeles County Prison K6G unit, while operating under the
auspices of inmate safety, did not alter the overall prison
environment and in many ways reinforced discriminatory stances
(Dolovich, 2011). The complexities of cultural hostility towards
LGBTQ individuals make segregation understandable in the sense
of safety, but its ultimate efficacy seems to be ambiguous.
Segregation cannot perform as a safety mechanism for LGBTQ
prisoners precisely because they are placed “…in the context of a
stratification order that situates them at or near the bottom of the
prison hierarchy and as objects of derision, often expressed
through language, sex, and violence” (Brown & Jenness, 2020).
LGBTQ prisoners, when segregated, are meant to be objectified—
forced to be identified and ostracized for prison organization and
stability. With such adverse effects, it becomes difficult to easily
justify the practice of segregation as an innocent safety procedure
for LGBTQ prisoners. In a national review of segregation
practices, Smith & Yarussi (2015) established the grim status of
segregating LGBTQ prisoners:
Administrative segregation, and the ensuing isolation
from the general population for purposes of ‘safety,’ often
exacerbate mental health conditions such as depression or
gender dysphoria. In addition, isolation from the general
population often means limited or no access to
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programming, regular visitation, or health care, all of
which are necessary for LGBTI populations. (p. 12)
Prison administrations may very well believe they are acting in
the best interests of their LGBTQ population when segregating
them, but this does not mean safety is being prioritized. If
anything, segregation performs the subliminal reinforcement of
heterosexual ideals and objectifies the existence of LGBTQ
prisoners and their identities.
Segregation is considerably meshed within the gendering
forces of the prison, offering itself as a prop for reinforcement of
heterosexual norms. Segregation is utilized by prison
administrators to single out that deemed feminine or otherwise
violating traditional norms of gender or sexuality (Robinson,
2011). Efforts to isolate LGBTQ prisoners cannot be viewed
simply through the lens of safety and security; there are significant
cultural and structural restraints on expression and identity that
shape their treatment and organization. Moreover, the use of
segregation in prisons “…enables and contributes to the
production of masculinity and femininity because men’s and
women’s prisons employ different rules and different norms of
conduct” (Pemberton, 2013). LGBTQ prisoners are perceived as
a deviation in need of correction. Segregation allows for the
complete and utter submission to gendered norms: the physical
manifestation of an anti-queer system.
The creation of a gendered system within the prison is
rooted in various areas, both institutional and social. Early
penologists in the study of sexuality and gender in the prison, such
as Johnson (1971), believed that homosexuality fulfilled the role
of women in men’s prison and that would not have otherwise been
performed in society. In this sense, the belief is that the
homosexual (and other sexual and gender identities) served a
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complementary role for heterosexual men, who would otherwise
be discontent at the lack of a feminine presence. Though this
represents somewhat of an archaic perspective by today’s
standards, it provides insight into the role of LGBTQ individuals
in prison.
In the context of policing sexuality and gender within the
prison system, the assignment of masculinity and femininity to
prisoners does not seem entirely farfetched. This appears to
surface quite evidently socially and institutionally, where
“…heterosexuality is maintained as superior within correctional
institutions… the hegemonic environment of male prisons often
cultivates a type of emphasized homosexuality” (Hefner, 2018).
The belief and instruction in a masculinizing prison environment
do not ignore the presence of female prisons. Sociologists in the
1960s sought to explain the rejection of gendered norms in female
prisons “…as a reassuring mirror of gender normativity and an
assertion of dominant gender norms under difficult conditions”
(Kunzel, 2008). Though the mirroring of gender roles in the
female prison does not explicitly mean that the prison itself is
influencing the performance of gender roles, it does give
confidence in the idea of the projection of masculinity and
femininity as organizational tools for the prison.
Heteronormative ideals are undoubtedly forced onto
LGBTQ prisoners by correctional officers and the prison
environment. This does not mean the prison as an institution is
alone responsible. Despite the indications of a heteronormative
convention within the prison, it would be remiss to say that prisons
are completely static environments devoid of external influence.
Hensley (2000) gives credence to the idea that there is a measure
of the permeability of prison attitudes towards homosexuality,
noting that “…socialized ideas, beliefs, and values are often
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brought into the prison and shape the subculture” (p. 440). The
synthesis of outside attitudes and institutional support for
discrimination and violence are the essential motivators for the
stratification and ostracization that LGBTQ prisoners experience.
On an otherwise positive note,
Carr et al. (2020) express that the prison offers a realm of
identity formation for closeted or otherwise unknowingly LGBTQ
prisoners, citing the development of personal relationships and
affirming intimacies. By utilizing Lambropoulou’s (1999)
interpretation of the autopoietic theory and the prison, these
seemingly contradictory influences can be better understood. The
prison, in the context of the LGBTQ community, adapts to both
the culture of the more LGBTQ-friendly incoming prisoners and
the institutionally LGBTQ-hostile prison authorities. Just as an
organism adapts to its environment to maintain its existence, the
prison adapts to preserve its anti-queer foundations. In practice,
this allows the prison to constantly reproduce homophobic and
transphobic elements all while adapting to a prison culture that is
more accepting of the LGBTQ community. Irrespective of
external influence, the prison has been made to replicate and
expand upon its homophobic and transphobic architecture.
The use of race has also played a role in the rampant
homophobia and transphobia in the prison system. Drawing from
its historical interactions with homophobia and transphobia,
racism has had a symbiotic role with the view. Indeed, even
sociologists began to vest confidence in racializing the status of
being LGBTQ, as “…prison literature racialized both lesbianism
and butch/femme roles, implicitly blaming Black women for
sexual aggression and, indeed, homosexuality, by associating
them with a male role… [these] official interpretations reinforced
long-standing associations among race, sexuality, and gender
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roles” (Freedman, 1996). This is not the cause of prison literature
alone; the pervasive influence of the prison extends its perceptions
beyond its walls. Moreover, the intertwining of race, sexuality,
and gender complicates the safety and health of LGBTQ prisoners
(Turpin et al., 2021) especially gay black men and black trans
women with HIV/AIDS. Once again, the intersection of race
becomes an essential part of institutionalized homophobia and
transphobia. There is a level of codependency between the two
that contributes to the greater anti-queer regime.
In the case of transgender and gender-nonconforming
individuals, the prison enforces its strictest ideas of gender. Its
disciplinary actions involve the use of segregation, discrimination,
and disenfranchisement to enshrine its conception of the gender
binary. Isolating and categorizing transgender prisoners is not
only used for administrative ease, but also as a form of
discrimination (Smith, 2012). By using segregation under the
pretext of safety (as is typically done), correctional officers can
discipline and humiliate transgender inmates without any
repercussions. Moreover, “…trans women [and] Two‐Spirit
people… are put into solitary confinement against their will at the
highest rates” (Lydon et al., 2015, p. 37). This alarming statistic is
just a piece of the broader violence against transgender and gender
nonconforming prisoners. In many cases, this confuses “…prison
administrators [who] explicitly understood gender nonconformity
as homosexuality. They argued that gender nonconforming
prisoners incited sexual desire and violence from other prisoners”
(Vitulli, 2020). A basic misunderstanding—or outright denial—of
gender identities broadens the violence transgender and gender
nonconforming prisoners experience. The threat of violence,
especially when meted by the very prison authorities who argue
they work for the safety of LGBTQ prisoners, becomes driven by
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the need to erase the presence of those deemed to be violating the
gender binary.
Beyond punitive administrative measures, the very
structure of the prison has adverse effects on transgender and
gender-nonconforming individuals. Jones (2017) establishes that
repressive prison policies contribute to an overwhelming climate
of sexual violence and submission, with transgender and gendernonconforming individuals facing the brunt of it. While not
necessarily explicit, the reinforcement of regulation based on the
gender binary and comparable efforts in solidifying gender
distinctions denigrate the very existence of transgender prisoners.
In a similar sense, Rosenberg & Oswin (2015) remark on the
incredible carceral geographies in effect on transgender prisoners,
finding that “[attempts] to quell trans feminine embodiment pull
invisibilized bodies back into the prison walls, where they
undergo the pull and push between seen and unseen” (p. 20). The
attempts by the prison to bind and control the identities of
transgender and gender-nonconforming prisoners is as much
physical as it is social. This is precisely a reflection of the prison
architecture; gender identity is regulated and organized by the
prison environment, punishing those who attempt to defy its
instruction. Transgender and gender- nonconforming prisoners
who attempt to resist this enforced binary are met with such
institutional opposition—it becomes difficult for them to exist.
The prison system in the US is blatantly geared against
the LGBTQ community—but do the courts fare any better? In
most cases, the court system upholds and legitimizes the
criminalization and incarceration of the LGBTQ community.
Maschi et al. (2016) describe a legal system endemic with
elements of homophobia and transphobia, stating that “[t]he legal
system itself may have imposed discrimination before being
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sentenced and entering prison. Individuals may be exposed to the
personal feelings or biases of the police, lawyer, or judge who
impacts their treatment and sentencing” (p. 246). The entire
judicial process—from the point of contact with law enforcement
to the courtroom itself—is plagued by its historical roots of
homophobia and transphobia. These influences affect both the
sentencing and the testimony of LGBTQ individuals. Braunstein
(2017) similarly laments the persistence of homophobic and
transphobic elements in the legal system, finding that LGBTQ
individuals are consistently either mistreated and antagonized or
outright prosecuted for crimes of dubious nature despite the lack
of legal basis. Systemic issues of discrimination contribute to the
broader developments in the incarceration of LGBTQ youth and
LGBTQ people of color.
Another criminalizing (and dehumanizing) legal practice
is the so-called “panic defense.” At first glance, the justification
of the gay and trans panic defense implies only widespread
prejudice. However, the panic defense represents the entrenched
homophobia and transphobia embedded in the criminal justice
system. The panic defense comprises three main premises:
insanity and diminished capacity, which states that the defendant
could not control their violent impulses in light of the victim being
outed as gay or transgender and have become unstable or insane;
provocation by a suspect LGBTQ individual, usually in the
instance of physical or sexual contact; and self-defense (Patel,
2019). For many instances of the panic defense, LGBTQ is
portrayed as provocateurs and assailants who were rightfully or at
the very least justifiably killed by the defendant(s). Justifications
like these assist the perception of inherent criminality of the
LGBTQ community, along with their deprivation of civil rights.
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For trans women, in particular, the panic defense is
greatly invalidating and dehumanizing. These arguments hinge
upon the assumed deceit of trans women, violation of gender
norms, and the defendant’s crisis of sexual identity (Lee, 2020).
Not only do these arguments justify violence against trans women
for their “wrongdoings,” they go as far as establishing that trans
women are not true women and should be held in contempt for
their offenses against gender norms. Moreover, the panic defense
represents the actualization of transphobic elements in the legal
system. In the eyes of the law, trans women signify a threat to
long-instilled notions of gender. It is only conclusions like these
that give credence to greater hostility and violence against trans
women and the LGBTQ community in the criminal justice system.
To be clear, this is not only an issue of legal maneuvering
by defense lawyers or judges with discriminatory stances. Jurors
themselves contribute to the greater discriminatory forces within
the court system. To expand upon this, Tomei et al. (2020) created
a statistical study of juror perceptions, coming to an astounding
conclusion that the panic defense allows for a “…a context [to be]
created in which prejudice can be openly expressed via leniency
in verdicts and sentencing. Jurors can rationalize their expressions
of prejudice… [in which] legalized discrimination can occur
without societal repercussions” (p. 4255). Impartiality, while
typically valued in a court setting, is virtually disavowed when
considering a case involving an LGBTQ victim. These attitudes
cannot be viewed solely as cultural byproducts of jurors—the
court has painstakingly validated the panic defense and
maintained its use. One cannot view this simply as a transactional
relationship between society and the courts; conscious and
unconscious forces of criminalizing LGBTQ individuals are in
effect. The association between criminality and being LGBTQ has
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not been lost in the eyes of the legal system. These forces, both
carceral and judicial, fuel the criminalization and incarceration of
the LGBTQ community.
Lessons from Today & Looking Towards the Future
Despite all the progress being made in legitimizing and
recognizing the existence of the LGBTQ community, the legacies,
and more importantly the strategies of criminalization and
incarceration remain in place. Most shockingly, the focus on
LGBTQ victims and the decline in the perception of inherent
criminality in the LGBTQ community have not reduced
incarceration rates in the community (Woods, 2017). Although the
social forces that instilled the idea of inherent criminality are gone,
their legacies persist. Moreover, the conditions within the prison
have not improved either, as “…sexual minority inmates are, in
many of the measured characteristics, distinct from their
heterosexual counterparts and that they experience higher rates of
mistreatment, harsh punishment, and victimization” (Meyer et al.,
2017). Knowing that society has become more accepting of the
LGBTQ community, observing almost no change within the
prison has dire implications. A report by the Center for American
Progress & Movement Advancement Project (2016) largely
confirms the severe overrepresentation of the LGBTQ community
in the criminal justice system:
LGBT youth and adults face unique challenges that
disproportionately increase their likelihood of run-ins with law
enforcement and having their lives criminalized. They also are
overrepresented in correctional and detention facilities, they often
are treated violently and unfairly while in detention, and they face
unique challenges rebuilding their lives after serving time. (p.
136).
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The interactions the LGBTQ community has with the
criminal justice system have not dramatically improved since the
rise of the modern LGBTQ rights movement. LGBTQ youth,
instead of reaping the benefits of a more “tolerant” society, are
experiencing the same—if not worse—the brutality of the
criminal justice system. Nothing short of systemic discrimination
and criminalization can accurately explain these discrepancies.
Why does the LGBTQ community continue to suffer
indignities at the hands of the criminal justice system? Much of it
has to do with the failure to accurately address the real
discrepancies in the system in the first place. Lamble (2013)
argues that LGBTQ organizations are gradually reinforcing the
same strategies of disenfranchisement that they fought against
during the advent of gay liberation in the 1970s. This has grave
implications for the efficacy of the various punitive and
redistributive policies many in the LGBTQ community have
fought for. While there is certainly no consensus on this matter,
critics bring forth legitimate concerns about the inability to
translate general social change for the criminal justice system.
Although there is some change in behaviors, most times
the criminal justice system continues to “…[regulate] LGBTQ
youth’s identities and uphold heteronormativity and the gender
binary. As research has shown, police mishandle and often ignore
crimes committed against transgender people, furthering negative
interactions between transgender people and police” (Robinson,
2020). Whether this means police need more training or that law
enforcement, in general, is predisposed to demonize the LGBTQ
community remains yet to be known. Meyer (2015) ultimately
concludes that despite the legal advancements made,
heteronormative social pressures have continued to proliferate in
the criminal justice system, which is why transgender people of
VOLUME X • 2022
Published by SJSU ScholarWorks, 2022

19

Themis: Research Journal of Justice Studies and Forensic Science, Vol. 10 [2022], Art. 5

122
color continue to face disproportionate violence from individuals
and the state. Meyer (2015) and Robinson (2020) both present
narratives of unexplained violence and criminalization, which
signify the lack of attention scholars have paid to the LGBTQ
community and the criminal justice system.
With the criminalization and incarceration of the LGBTQ
community ostensibly being unaffected by the broader cultural
and legal movements in favor of LGBTQ rights, there is a need
for a reexamination of the queer approach to the criminal justice
system. Hereth & Bouris (2020) consider the realities of reducing
the incarceration of LGBTQ youth, concluding that centering the
dismantling of the prison is a necessity in achieving the
decarceration of the LGBTQ community. Though this is a rather
critical stance to hold, disregarding the deep historical context of
homophobia and transphobia in the US and its criminal justice
system would be a mistake. There must be an awareness that
“[q]ueer experiences are mediated in part through deep-seated
archetypal narratives… they drive racialized, often violent,
policing and punishment of sexual and gender nonconformity by
law enforcement agents, judges, juries, and prisons” (Mogul et al.,
2011). The LGBTQ community does not have the option of
ignoring or moving past the ideological stance of the criminal
justice system. While laws can be amended or repealed, this does
not take away any of the institutional bases of homophobia and
transphobia in the criminal justice system.
The need for an intersectional analysis is a rather salient
point critics have also made; LGBTQ people of color, whether a
victim or an offender, receive treatment based on their racial,
sexual, and gender identity. Continuing to treat LGBTQ issues as
separate from racial and immigration ones only serves to
exacerbate inequalities within the LGBTQ community, with no
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reproach for real change (Bassichis et al., 2011). Treating LGBTQ
issues with the criminal justice system as standalone or wholly
detached from the broader struggles of liberation may prolong or
intensify current problems. Green (2017) supports these findings,
arguing that only a pedagogy centered on dismantling colonial and
neoliberal thought can tangibly reduce the criminalization and
incarceration of LGBTQ people from all sorts of racial, ethnic,
and national backgrounds. When taking in the fullest extent of the
historical intersections of colonialism, racism, and xenophobia
with the transgressions against the LGBTQ community, it is
unsurprising that this is a conclusion many have come to.
Dismantling the institutional oppression of the LGBTQ
community demands a reckoning of the historical processes that
made it so, not to mention how it continues to affect the
community.
With all the various angles to approach the unabated crisis
of violence and incarceration that the LGBTQ community faces
today, one thing is clear: the current actions have not done enough.
A new critical stance is necessary to fully dismantle the
oppression the LGBTQ experiences in the criminal justice system.
The invocation of a ‘queer criminology’ is something that would
be indispensable in rectifying these invisible inequalities. This call
cannot be overstated enough; the abandonment of comprehensive
investigations of the criminalization and incarceration the
LGBTQ community experiences makes it only clearer that “…the
projects we thought were crucial at one time in the very recent past
are likely still crucial and should not be shelved, and research
looking broadly at deeply ingrained societal power structures is
still necessary” (Panfil, 2018). Furthermore, only looking at the
LGBTQ community as victims in the criminal justice system
obscures the causes and fates of LGBTQ offenders. This
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redirection of study and “…criminological neglect of LGBTQ
offenders insulates any of their behaviors allegedly rooted in
homophobia or transphobia from the investigation, and therefore,
inhibits developing criminological interventions for addressing
them” (Woods, 2013). Scholars, sociologists, and most of all allies
of the LGBTQ community must grapple with the reality that the
violence and oppression the community has historically faced has
not vanished over time. If anything, it has become deeply
entangled with the criminal justice system and hidden from view.
Additionally, scholars must avoid characterizing the LGBTQ
rights movement as finished; the mere presence of an anti-queer
criminal justice system shows that the fight for equality is all but
completed. Understanding that the LGBTQ community—
specifically transgender people of color—faces an inordinate
amount of resistance and oppression from the criminal justice
system, new and critical examinations are desperately needed.
The criminalization and incarceration of the LGBTQ
community have been a process—one unmitigated even to this
day. Being that the LGBTQ community continues to face
inequities and violence at the hands of the criminal justice system,
advancements be made. Without the proper tools to examine the
homophobic and transphobic qualities proliferating within prisons
and courtrooms, the status quo will unfortunately remain. Many
in the LGBTQ community continue to be arrested on the grounds
of sodomy after the decriminalization of anti-sodomy laws at the
national level means there is much to be learned about how the
criminal justice system punishes those deemed deviant.
This paper has sought to elucidate the historical processes
of a homophobic and transphobic criminal justice system in the
US, examine in what ways the criminal justice system institutes a
hostile environment for the LGBTQ community, and investigate
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the critical responses to these systemic issues. When considering
the arrays of criminalization employed against the LGBTQ
community, one must pay special attention to its nuanced
development. Religious bigotry is the progenitor of such practices,
but by no means a dominating influence. Colonialism, racism, and
the development of moral panics are all essential elements of the
anti-LGBTQ regimen that has been left relatively untouched in the
criminal justice system. Resorting to antiquated ideas of inherent
criminality or dismissing the discrepancies the LGBTQ
community experiences within the criminal justice system does a
disservice to the many who continue to suffer solely due to their
sexuality and/or gender identity. Furthermore, discounting the
deliberate efforts in punishing and constricting the LGBTQ
community within the carceral state and the judicial system denies
the homophobic and transphobic forces in play. Moving towards
an intersectional and LGBTQ-specific analysis may deliver the
needed tools to dismantle the anti-queer regime in the criminal
justice system.
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